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EDITOR'S NOTES 
The following are the proceedings of a Conference held under the 
auspices of the Canada-United States Law Institute and Case Western 
Reserve University School of Law. The conference was held in Cleve-
land, Ohio on April 8-10, 1988. The theme of the Conference was Legal 
Aspects of Canada-U.S. Competitiveness in The World Context. 
The articles and discussions printed here have been compiled from 
transcripts of the Conference and papers provided by the speakers. Foot-
notes are provided only to the extent they were included in these papers. 
Questions regarding unfootnoted factual assertions should be addressed 
to the authors. 
The views expressed within are those of the authors or Conference 
participants and do not necessarily reflect the opinions or policies of any 
organization, governmental agency, corporation, etc. of which they may 
be affiliated. 
(The Editor would like to thank those people who have assisted in 
the production and printing of this volume. The Editor is especially 
grateful to Lisa Hrovat of Mizantin Court Reporters and Anita Smola of 
the Case Western Reserve University Law School Sta1f.) 
7
: Volume 14
Published by Case Western Reserve University School of Law Scholarly Commons, 1988
I I  
c  
C a n a d a -
U n i t e d  S t a t e s  
L a w  J o u r n a l  
)  
V O L U M E  1 4  
1 9 8 8  
P R O C E E D I N G S  O F  T H E  C A N A D A - U N I T E D  S T A T E S  
L A W  I N S T I T U T E  C O N F E R E N C E  
L E G A L  A S P E C T S  O F  C A N A D A - U . S .  C O M P E l f l i V E N E S S  
I N  T H E  W O R L D  C O N T E X T  
C l e v e l a n d ,  O h i o  
A p r i l  8 - 1 0 ,  1 9 8 8  
H i s t o r y  a n d  P u r p o s e  o f  t h e  C a n a d a - U . S .  L a w  I n s t i t u t e  
S i d n e y  P i c k e r ,  J r .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  I  
I n t r o d u c t i o n  
H e n r y  T .  K i n g ,  J r .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  3  
T h e  U . S .  P o s i t i o n  i n  t h e  W o r l d  E c o n o m i c  C o n t e x t  
M i c h a e l  S m i t h  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  9  
T h e  C a n a d i a n  P o s i t i o n  i n  t h e  W o r l d  E c o n o m i c  C o n t e x t  
P e r c y  T .  E a s t h a m . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 5  
D i s c u s s i o n  A f t e r  t h e  S p e e c h e s  o f  P e r c y  T .  E a s t h a m  a n d  
M i c h a e l  S m i t h  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 1  
C o m p e t i t i v e n e s s  a n d  L a b o r  L a w :  A r e  W e  T a l k i n g  A b o u t  L e g a l  
I s s u e s ?  
R i c h a r d  M a r t i n  L y o n  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 9  
T h e  U . S . - C a n a d a  F r e e  T r a d e  A g r e e m e n t  a n d  C o l l e c t i v e  
B a r g a i n i n g  
G e o r g e  W .  A d a m s . . . . . . . . . . . . . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  4 1  
D i s c u s s i o n  A f t e r  t h e  S p e e c h e s  o f  R i c h a r d  M a r t i n  L y o n  a n d  
G e o r g e  W .  A d a m s  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  5 5  
8
C a n a d a - U n i t e d  S t a t e s  L a w  J o u r n a l ,  V o l .  1 4  [ 1 9 8 8 ] ,  I s s .  ,  A r t .  4 4
h t t p s : / / s c h o l a r l y c o m m o n s . l a w . c a s e . e d u / c u s l j / v o l 1 4 / i s s / 4 4
Competitive Impacts of U.S. Export Control Regulations 
John Ellicott . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 63 
Competitive Impact of Canadian and U.S. Export Control 
Regulations: The Canadian Dimension 
Jonathan T. Fried.......................................... 75 
Discussion After the Speeches of John Ellicott and 
Jonathan T. Fried..................................... 81 
U.S. Antitrust Aspects of Competing in Foreign Markets and the 
Canada-U.S. Trade Agreement 
Joseph P. Griffin, Michael R. Calabrese . . . . . . . . . . . . . . . . . . . . . 85 
Canadian Antitrust Aspects of Competing in Foreign Markets 
Warren Grover. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 93 
U.S. and Canadian Antitrust Aspects of Competing in Foreign 
Markets 
David G. Gill . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 105 
Discussion After the Speeches of Joseph P. Griffin, 
Warren Grover and David G. Gill..................... 109 
Current and Possible Future U.S. Trade Policies and Practices-
Policy Trends, Dumping and Safeguards 
Richard 0. Cunningham . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 115 
Current and Possible Future International Rules Relating to 
Trade Adjustment Policies-Subsidies, Safeguards, Trade 
Adjustment Assistance: A View from Canada 
Richard S. Gottlieb, Debra P. Steger, Darrel H. Pearson 127 
Discussion After the Speeches of Richard 0. Cunningham 
and Richard S. Gottlieb . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 143 
Effects of U.S. and Canadian Tax Legislation: A Canadian 
Perspective 
Robert D. Brown........................................... 151 
Tax Aspects of U.S.-Canada Competitiveness 
Geo~e G. Goodrich ........................................ 177 
Discussion After the Speeches of Robert D. Brown and 
George G. Goodrich . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 189 
----------
9
: Volume 14
Published by Case Western Reserve University School of Law Scholarly Commons, 1988
T h e  U . S .  P r o d u c t  L i a b i l i t y  S y s t e m :  A  C o m p e t i t i v e  A d v a n t a g e  t o  
F o r e i g n  M a n u f a c t u r e r s  
R a n d o l p h  J .  S t a y i n  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  1 9 3  
P r o d u c t  L i a b i l i t y  O v e r s e a s :  C o m p e t i t i v e  E f f e c t s  o n  C a n a d i a n  
I n d u s t r y  
G r a n t  M u r r a y  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 1 1  
D i s c u s s i o n  A f t e r  t h e  S p e e c h e s  o f  R a n d o l p h  J .  S t a y i n  a n d  
G r a n t  M u r r a y . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 1 7  
S o u r c i n g  i n  A m e r i c a :  T a n g i b l e  I s s u e s - A s  S e e n  b y  t h e  J a p a n e s e  
T e t s u o  K a s u y a  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 2 1  
D i s c u s s i o n  A f t e r  t h e  S p e e c h  o f  T e t s u o  K a s u y a  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 3 1  
T h e  I n t e r n a t i o n a l  C o m p e t i t i v e  A s p e c t s  o f  U . S .  a n d  C a n a d i a n  
F i n a n c i a l  I n c e n t i v e s  t o  E x p o r t s  
J a m e s  R .  S h a r p e  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 3 3  
T h e  I n t e r n a t i o n a l  C o m p e t i t i v e  A s p e c t s  o f  U . S .  a n d  C a n a d i a n  
F i n a n c i a l  I n c e n t i v e s  t o  E x p o r t s  
J o h n  C o l e m a n  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 3 7  
S t a t e  E x p o r t  D e v e l o p m e n t  I n i t i a t i v e s  
J a m e s  D .  M c N i v e n  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 4 5  
D i s c u s s i o n  A f t e r  t h e  S p e e c h e s  o f  J a m e s  R .  S h a r p e ,  
J o h n  C o l e m a n  a n d  J a m e s  D .  M c N i v e n . . . . . . . . . . . . . . . . .  2 5 9  
I n t e l l e c t u a l  P r o p e r t y  A s p e c t s  o f  C a n a d a - U . S .  C o m p e t i t i v e n e s s  i n  
t h e  W o r l d  C o n t e x t  
R i c h a r d  M .  B r e n n a n  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 6 3  
P a t e n t  H a r m o n i z a t i o n  C a n  E n h a n c e  t h e  G l o b a l  C o m p e t i t i v e n e s s  
o f  C a n a d a  a n d  t h e  U n i t e d  S t a t e s  
W i l l i a m  H .  D u f f e y  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 7 1  
D i s c u s s i o n  A f t e r  t h e  S p e e c h e s  o f  R i c h a r d  M .  B r e n n a n  a n d  
W i l l i a m  H .  D u f f e y  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 7 7  
T h e  C h a n g i n g  C o m p e t i t i v e  P o s i t i o n  o f  t h e  U . S .  E c o n o m y :  
I m p l i c a t i o n s  f o r  P u b l i c  P o l i c y  
P e t e r  G .  M o r i c i  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  2 8 3  
P u b l i c  P o l i c y  I s s u e s  A f f e c t i n g  C a n a d a - U . S .  C o m p e t i t i v e n e s s  
J .  L a u r e n t  T h i b a u l t  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  3 1 7  
1 0
C a n a d a - U n i t e d  S t a t e s  L a w  J o u r n a l ,  V o l .  1 4  [ 1 9 8 8 ] ,  I s s .  ,  A r t .  4 4
h t t p s : / / s c h o l a r l y c o m m o n s . l a w . c a s e . e d u / c u s l j / v o l 1 4 / i s s / 4 4
Discussion After the Speeches of Peter G. Morici and J. 
Laurent Thibault . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 323 
The Power of Technology, The Challenge of Innovation 
Gedas A. Sakus . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 331 
Discussion After the Speech of Gedas A. Sakus . . . . . . . . . . . . . 339 
Closing Comments of Professor King and Discussion . . . . . . . . . . . . 349 
Copyright© 1988 by the Canada-United States Law Journal 
11
: Volume 14
Published by Case Western Reserve University School of Law Scholarly Commons, 1988
C a n a d a - U n i t e d  S t a t e s  L a w  I n s t i t u t e  C o n f e r e n c e  
o n  
L e g a l  A s p e c t s  o f  C a n a d a - U . S .  C o m p e t i t i v e n e s s  i n  
t h e  W o r l d  C o n t e x t  
a t  
C e n t r e  O n e  
C l e v e l a n d ,  O h i o  
L I S T  O F  P A R T I C I P A N T S  
G e o r g e  W .  A d a m s  C a m p b e l l ,  G o d f r e y  &  L e w t a s  
T o r o n t o ,  O n t a r i o  
C l i v e  V .  A l l e n  N o r t h e r n  T e l e c o m  L i m i t e d  M i s s i s s a u g a ,  O n t a r i o  
J o h n  A .  A r m s t r o n g  D o f a s c o  I n c o r p o r a t e d  H a m i l t o n ,  O n t a r i o  
A r t h u r  A u s t i n  C a s e  W e s t e r n  R e s e r v e  U n i v e r s i t y  
C l e v e l a n d ,  O h i o  
G o r d o n  H .  B a g l e y  P o l y s a r  L i m i t e d  
S a r n i a ,  O n t a r i o  
E l i z a b e t h  B a g n a t o  
B u s i n e s s  L a w s ,  I n c o r p o r a t e d  C h e s t e r l a n d ,  O h i o  
T r e v o u r  B a r t r a m  
C a s s e l s ,  B r o c k  &  B l a c k w e l l  T o r o n t o ,  O n t a r i o  
S h e l l y  B a t t r a m  
O s l e r ,  H o s k i n  &  H a r c o u r t  T o r o n t o ,  O n t a r i o  
D o n a l d  K .  B e l c h  
S t e l c o ,  I n c o r p o r a t e d  
H a m i l t o n ,  O n t a r i o  
J e a n  G .  B e r t t a n d  
O g i l v y ,  R e n a u l t  
M o n t r e a l ,  Q u e b e c  
C y n t h i a  A .  B i n n s  
N o r d s o n  C o r p o r a t i o n  
W e s t l a k e ,  O h i o  
R i c h a r d  B r e n n a n  
l n t ' l  A n t i c o u n t e r f e i t i n g  C o a l i t i o n  
W a s h i n g t o n ,  D . C .  
P a u l  D .  B r i n k  T h e  D o w  C h e m i c a l  C o m p a n y  
M i d l a n d ,  M i c h i g a n  
R o b e r t  B r o w n  
P r i c e  W a t e r h o u s e  
T o r o n t o ,  O n t a r i o  
J o h n  C .  C o l e m a n  
D e p a r t m e n t  o f  F i n a n c e  
O t t a w a ,  O n t a r i o  
N a n c y  C r o n i n  
C u y a h o g a  C o u n t y  D e v e l o p m e n t  
C l e v e l a n d ,  O h i o  
R i c h a r d  0 .  C u n n i n g h a m  
S t e p t o e  &  J o h n s o n  
W a s h i n g t o n ,  D . C .  
D o r i n d a  G .  D a l h n e y e r  
U n i v e r s i t y  o f  G e o r g i a  A t h e n s ,  G e o r g i a  
W i l l i a m  J .  D a v i s  T h e  C o c a · C o l a  C o m p a n y  
A t l a n t a ,  G e o r g i a  
L e s l i e  D e l a g r a n  
M i n i s t r y  o f  I n d u s t r y ,  T r a d e  &  T o r o n t o ,  O n t a r i o  
T e c h n o l o g y  
G i l  D o n o h u e  D e p s r t m e n t  o f  S t a t e  
W a s h i n g t o n ,  D . C .  
J o h n  B a r r y  D o n o h u e ,  J r .  
R e y n o l d s  M e t a l s  C o m p a n y  
R i c h m o n d ,  V i r g i n i a  
W i l l i a m  H .  D u f f e y  M o n s a n t o  C o m p a n y  
S t .  L o u i s ,  M i s s o u r i  
P e r c y  T .  E a s t h a m  
D e p a r t m e n t  o f  E x t e r n a l  A f f a i r s  O t t a w a .  O n t a r i o  
R i c h a r d  E d w a r d s  
U n i v e r s i t y  o f  T o l e d o  
T o l e d o ,  O h i o  
H a r r y  A .  E l k a n  
U p J o h n  I n t e r n a t i o n a l  I n c o r p o r a t e d  K a l a m a z o o ,  M i c h i g a n  
J o h n  E l l i c o t t  
C o v i n g t o n  &  B u r l i n g  
W a s h i n g t o n ,  D . C .  
W i l l i a m  Y .  E p l i n g  
A m e r i c a n  I n s t i t u t e  o f  S t e e l  C o n ·  
W a s h i n g t o n ,  D . C .  
s t r u c t i o n  I n c o r p o r a t e d  
A s i m  E r d i l e k  
C a s e  W e s t e r n  R e s e r v e  U n i v e r s i t y  C l e v e l a n d .  O h i o  
J o n a t h a n  T .  F r i e d  
C a n a d i a n  E m b a s s y  
W a s h i n g t o n ,  D . C .  
P e t e r  G e r h a r t  
C a s e  W e s t e r n  R e s e r v e  U n i v e r s i t y  
C l e v e l a n d ,  O h i o  
D a v i d  G .  G i l l  
E x x o n  C o r p o r a t i o n  
N e w  Y o r k ,  N e w  Y o r k  
M a r c u s  O l e i s s e r  
T h e  P l a i n  D e a l e r  
C l e v e l a n d ,  O h i o  
D a v i d  w .  G o f f i n  
T h e  C a n a d i a n  C h e m i c a l  P r o d u c e r ' s  O t t a w a .  O n t a r i o  
A s s o c i a t i o n  
A l l a n  J .  G o o d f e l l o w  
A m e r i c a n  G r e e t i n g s  C o r p o r a t i o n  
C l e v e l a n d ,  O h i o  
G e o r g e  G o o d r i c h  
A r t h u r  A n d e r s o n  
C l e v e l a n d ,  O h i o  
R i c h a r d  S .  G o t t l i e b  
G o t t l i e b ,  K a y l o r  &  S t o c k s  
M o n t r e a l ,  Q u e b e c  
J o s e p h  P .  G r i f f i n  
M o r g a n ,  L e w i s  &  B o c k i u s  
W a s h i n g t o n ,  D . C .  
W a r r e n  M . H .  G r o v e r  
B l a k e ,  C a s s e l s  &  G r a y d o n  
T o r o n t o ,  O n t a r i o  
1 2
C a n a d a - U n i t e d  S t a t e s  L a w  J o u r n a l ,  V o l .  1 4  [ 1 9 8 8 ] ,  I s s .  ,  A r t .  4 4
h t t p s : / / s c h o l a r l y c o m m o n s . l a w . c a s e . e d u / c u s l j / v o l 1 4 / i s s / 4 4
.. 
Donald E. Guinn Aluminum Company of America Pittsburgh, Penn. 
A. Mosby Harvey, Jr. Firestone Tire & Rubber Akron, Ohio 
Richard Heimlich Motorola, Incorporated Shaumburg, Illinois 
Patti Hujarski Case Western Reserve University Cleveland, Ohio 
Michel L. Jutras Quit-Fer Et Titane Montreal, Quebec 
AI Kanetsky Mitsui & Company Cleveland, Ohio 
Tetsuo Kasuya Sumitomo Corporation of America New York, New York 
Henry T. King, Jr. Case Western Reserve University Cleveland, Ohio 
Richard N. Kirby Greater Cleveland Growth Associa- Cleveland, Ohio 
tion 
Howard Knopf Consumer & Corporate Affairs Hull, Quebec 
Sven A. Langmack Niagara Custombilt Manufacturing Cleveland, Ohio 
Company 
Wilbur C. Leatherberry Case Western Reserve University Cleveland, Ohio 
Lawrence D. Lederman Canadian Consulate Cleveland, Ohio 
Richard Martin Lyon Seyfarth, Shaw, Fairweather & Ger- Chicago, Illinois 
aldson 
Glenn MacDonell Department of External Alfairs Ottawa, Ontario 
Peter A. Magnus Osler, Hoskin & Harcourt Ottawa, Ontario 
Bruce McKee IPSCO, Incorporated Regina, Sasketchewan 
Dr. James D. McNiven Department of Development Halifax, Nova Scotia 
Jack R. Miller Martineau Walker Montreal, Quebec 
Karen Moore Case Western Reserve University Cleveland, Ohio 
Peter Morici University of Maine Orono, Maine 
Peter Morrison External Alfain of Canada Ottawa, Ontario 
Grant Murray IBM Canada Markham, Ontario 
James B. Musgrove Lang, Michener, Lash & Johnston Toronto, Ontario 
Catherine Novelli Department of Commerce Washington, D.C. 
Sidney Picker, Jr. Case Western Reserve University Cleveland, Ohio 
Arthur Pisani Raymond & Dillon, P.C. Detroit, Michigan 
Mark J.J. Raines Stikeman, Elliott Toronto, Ontario 
K. Vankata Raman Queen's University Kingston, Ontario 
Erica Retter Attorney Columbus, Ohio 
J. Michael Robinson, Fasken & Calvin Toronto, Ontario 
Q.C. 
Jack Roberts University of Western Ontario London, Ontario 
Gedas A. Sakus Bell-Northern Research Ltd. Ottawa, Ontario 
Gerry Salembier Department of Finance Ottawa, Ontario 
William P. Schofield Department of State Washington, D.C. 
Oliver Schroeder Case Western Reserve University Cleveland, Ohio 
James A. Sharpe Export Bank of the United States Washington, D.C. 
Saul L. Sherman Attorney New York, New York 
Ambassador Michael United States Trade Representative Washington, D.C. 
Smith 
Randolph J. Stayin Barnes & Thornburg Washington, D.C. 
Edwin Teple Attorney-Arbitrator Waite Hill, Ohio 
J. Laurent Thibault The Canadian Manufacturers' Asso- Toronto, Ontario 
ciation 
Tom Thomsen Alcan Rolled Products Cleveland, Ohio 
Austin C. Tingley Canada Wire & Cable Limited Don Mills, Ontario 
Howard Wetston Consumer & Corporate Aft'airs Ottawa, Ontario 
E. Marie Wheeler Case Western Reserve University Cleveland, Ohio 
Odyl Wittman Canadian Consulate Cleveland, Ohio 
Sanford Y osowitz Alcan Aluminum Cleveland, Ohio 
Toby Zettler Department of Commerce Cleveland, Ohio 
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